form of  sandstone and rocks,   ranging in size from a fist to a hard
hat.     The inspector first noticed what he thought were hazardous
conditions when he was looking at  the bench from the pit area be-
neath  it.     In order to get  a better view of the materials,  the in-
spector went  to  the top of  the bench and walked along the top of
the bench.     The area traversed by  the inspector is shown in three
different pictures,  which have been identified and admitted in
evidence as Exhibits A,  B,   and C.     In each of those pictures,  a
hump is  shown in the top of  the bench,   about halfway across the
bench,   and approximately midway in each of the pictures,    The in-
spector walked all the way across the top of the highwall to the
hump,   and then stood on the hump and looked at the remaining part
of  the top of the bench.     At  one place,   about a quarter of the
way across  the bench,   the  inspector lowered himself to the ground
and,   using his foot,  eased off of the highwall one sandstone
about  the size of a hard hat.     He examined the place where the
stone landed in the pit area beneath the benchj  and found that
that  place was  about 10 or  12   feet  from the base of the bench,
and  that   the rock had broken up somewhat, but not completely.

2.     The inspector decided that there had been a violation of
section 77.1005 (a) which provides as followsE    "[h]azardous areas
shall be  scaled before any other work is performed in the hazard-
ous  area.     When scaling of highwalls  is necessary to correct con-
ditions that are hazardous  to persons in the. area,  a safe means
shall be  provided for performing such work."

3.     The  inspector was  advised that work had been done in the
pit  area  for about 2 days,   and he felt that the failure to scale
the  materials along the edge of  the  top of  the bench was an obvi-
ous  condition that was hazardous  and should have been scaled
further,  before work was done in the pit area,    Therefore, he
initially wrote Citation No.   951770 as an unwarrantable-failure
citation.

4.     The Company's Safety Director,  Donald McConnell, was of
the  opinion that no violation had occurred and that it was certainly
improper  for the  citation  to have been written as an unwarrantable-
failure citation.     McConnell asked Inspector Hatter's supervisors

to  come to  the mine and make  an Inspection of the area described in
Citation No.   951770.     In response  to that request,  the Sub-District
Manager,   Bill Coleman,  and  a  Surface Supervisor named Webb,  came to
the mine  and made an examination of the top of the bench involved.
It was  their opinion that  Inspector Hatter should not have written
the  citation as an unwarrantable-failure citation.     The inspector
thereafter modified the citation to show that it had been Issued
under section 104(a).    Therefore, we are here concerned with a cita-
tion written under section   104(a),  rather than 104(d)(l).
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